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Someday I’m going 
to write a book about 
my experiences as an 
HR consultant. In fact, 
a quick glance at my 
ever-expanding notes 
would lead one to be-
lieve it’s more likely 
to be a novel. I’ve had 
several of those “I’m 
going to write a book” 
moments lately, pre-
dominantly because of 
a question I’ve been 
asked repeatedly: 
“What’s an I-9?”  

Yes, I know that management at every 
level is barraged with legal and regulatory 
jargon, forms, and requirements on a daily 
basis. However, the I-9 form has been a 
federal regulatory requirement for every 
employee hired since November 6, 1986. 
That fact alone puts the I-9 form in the 
same category of recognition as the W-4, 
W-2, and the ever-popular, but often-mis-
understood, 1099. 

The Immigration Reform and Control 
Act of 1986 (“IRCA”) requires every 
U.S. employer to complete an I-9 form as 
a means of verifying the identity and em-
ployment authorization of each new em-
ployee. I can hear some of you now: “I’ve 
worked for three different companies in 
the past 10 years, and I have never filled 
out an I-9 form.” Chances are you did 
and simply forgot, because it was part of 
the flurry of new hire paperwork. Do you 
remember bringing your U.S. passport, or 
your driver’s license and Social Security 
card to HR? That was part of filling out 
the I-9 form. In fact, the only employ-
ees exempt from the I-9 requirements 
are those continuously employed by the 
same employer since before November 6, 
1986.

“What’s the big deal?”
Clients often initially scoff at the impor-

tance I place on ensuring their I-9 forms 
are complete and as close to perfect as 
possible. Who could blame them? At first 
glance, properly completing an I-9 form 
isn’t a herculean task. However, the devil 
is in the details – and so are the penalties. 

During an investigation, U.S. Immigra-
tion and Customs Enforcement (ICE) au-
dited the I-9 forms of Infosys Limited, and 
found more than 80 percent of the compa-
ny’s I-9 forms contained “substantive” er-
rors. Based on the company’s reported U.S. 
headcount and turnover rate, this translates 
to approximately 13,500 violations, poten-
tially resulting in more than $12.6 million 
in civil money penalties. 

Closer to home, a Western New York 
employer with 43 employees was fined 
more than $40,000 for missing and erro-
neous I-9 forms. Another employer with 
locations in Buffalo and Rochester, and 
about 300 employees, was fined more than 
$297,000, for the same reasons. 

How does an employer get from commit-
ting paperwork errors on I-9 forms, to tens 
or even hundreds of thousands of dollars 
in penalties? The answer is two-fold. First, 
a single technical (procedural) or substan-
tive error on an I-9 form may result in a 
penalty. Unfortunately, employers often 
repeatedly commit the same errors. Sec-
ondly, the amount of the employer’s penal-
ty increases as the percentage of I-9 forms 

containing errors increases. ICE uses the 
following schedule to calculate employer 
penalties:

To see how this works, let’s look at 
two employers, each submitting 100 I-9 
forms for review for the first time. Em-
ployer A committed substantive errors 
on nine of the 100 I-9 forms, resulting 
in an error rate of nine percent. Accord-
ing to the chart above, an error rate of 
nine percent for a first offense results 
in a penalty of $110 per form contain-
ing an error. In the case of Employer A, 
the penalty is 9 x $110, or $990.

Employer B committed substantive er-
rors on 51 of the 100 I-9 forms, resulting 
in an error rate of 51 percent. According 
to the chart, an error rate of 50 percent or 
more for a first offense results in a penalty 
of $935 per form containing an error. In 
the case of Employer B, the penalty is 51 
x $935, or $47,685. 

My Unofficial “Top 10” List
Here, based on 10-plus years of experi-

ence reviewing I-9 forms and in no partic-
ular order, is my Top 10 List of most com-
mitted I-9 form errors:

1. Failure to use the most current 
form. The current I-9 form, issued on 
March 8, 2013, is set to expire on March 
31, 2016. This version, which is two pages 
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  Violations   1st Offense   2nd Offense  3rd Offense

  0% - 9%    $110       $550 $1,100
  10% - 19%    $275       $650 $1,100
  20% - 29%    $440       $750 $1,100
  30% - 39%    $605       $850 $1,100
  40% - 49%    $770       $950 $1,100
  50% or more   $935       $1,100 $1,100
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in length and substantially different from 
prior versions, can be downloaded at www.
uscis.gov/sites/default/files/files/form/i-9.
pdf.

2. Failure to ensure the employee 
completes and signs Section 1 no lat-
er than the first day of employment. 
Beginning in 2013 with the current I-9 
form, Section 1 must be completed by the 
employee no later than the first day of em-
ployment, but not before a job offer has 
been accepted.

3. The employer completes Sec-
tion 1. USCIS rules prohibit the employ-
er from completing Section 1. The same 
prohibition holds for electronic I-9 pro-
grams that may pre-fill Section 1. If an 
employee is unable to complete Section 
1 and requires assistance, the individual 
who assists the employee must complete 
the Preparer/Translator Certification. In 
any case, the employee is always required 
to sign (or mark) and date Section 1.  

4. Failure to record the employ-
ee’s name at the top of Section 2. 
This requirement was introduced with the 
current two-page form in 2013. Because 
it is a relatively new requirement, many 
employers consistently miss it. 

5. Failure to review the employee’s 
documents in the presence of the 
employee. USCIS rules require the em-
ployee to be physically present when the 
employer’s representative examines and 
verifies the Section 2 documents provided 
by the employee. 

6. Accepting copies of the em-
ployee’s documents for verifi-

cation. Reviewing anything but the 
employee’s original documents for 
Section 2 verification is never accept-
able. Further, by signing Section 2 the 
employer’s representative is attesting, 
under the penalty of perjury, that he/
she examined the employee’s docu-
ments and they appear to be genuine 
and related to the employee.

7. Failure to properly record all 
required document verification infor-
mation under Section 2. USCIS rules 
require the employer’s representative to 
carefully record the appropriate informa-
tion in the correct areas of Section 2. The 
most common mistakes include failing to 
record any document information in Sec-
tion 2 (or writing “see copies attached”), 
and recording items in the wrong areas. 
Completing Section 2 can be somewhat 
complex in some instances where multiple 
List A documents are required. 

8. Failure to correctly record the 
employee’s date of hire in Section 2. 
Although the line to record the employee’s 
first day of employment is more obvious 
than on previous versions of the I-9 form, 
many employers still miss it. This date 
should match the employee’s start date re-
flected in the employer’s payroll records. 

9. Failure to consistently attach 
document copies to the employee’s 
I-9 form, or not do so. Employers are 
required be consistent in this regard. If 
the decision is made to make and attach 
copies of the documents presented by the 
employee for Section 2 verification, then it 
must be done for every I-9. If the decision 
is made to not make and attach copies, 
then be 100 percent consistent. 

10. Failure to properly maintain, 

and purge I-9 forms for former em-
ployees. Employers are required to prop-
erly maintain I-9 forms for the entire time 
the individual is employed, plus the longer 
of three years from the hire date, or one 
year from the date of termination. For ex-
ample, if the individual is employed for 
five years, the I-9 form must be kept for 
one year following the termination date. If 
the individual is employed for 18 months, 
the I-9 form must be kept for three years 
beginning from the hire date. Once the 
required retention period has expired, 
the I-9 form and any copies of documents 
should be destroyed.   

What’s next?
With the potential for considerable penal-

ties, employers of every size would do well 
to conduct an audit of their I-9 forms and 
procedures. Although some may have the 
resources and expertise to conduct the audit 
internally, employers are often better served 
to engage a third party with the necessary 
expertise and experience. Making the in-
vestment now could save significantly more 
in the end, and ensure you’re not in the I-9 
chapter of my book.

Frank A. Cania, M.S.Emp.L., SPHR, 
SHRM-SCP, is president and managing part-
ner of DRIVEN HR LLC, a Fairport-based 
human resource consulting firm providing HR 
audits, outsourced HR management, employ-
ee handbooks and a variety of other services. 
Frank concentrates on wage-and-hour, FMLA, 
ADA, Title VII and Form I-9 compliance, as 
well as workplace investigations. This article is 
brought to you by the Rochester affiliate of the 
National HR Association, a local professional 
HR organization focused on advancing the ca-
reer development, planning and leadership of 
HR professionals.
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