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The concept of workplace investigations 
is nothing new to most employers. Howev-
er, like so many other employer responsi-
bilities, these investigations have become 
more complex and, if not handled correct-
ly, filled with potential sources of signifi-
cant liability. 

Before we go too deeply into the inves-
tigations, let’s take a look at why they are 
more necessary than ever. According to 
the U.S. Equal Employment Opportunity 
Commission, in fiscal year 2014 (the most 
recent statistics available), the agency 
received 88,778 complaints of workplace 
discrimination. However, because indi-
vidual complaints often charge multiple 
types of discrimination (for example sex-
ual harassment and retaliation), this num-
ber is less than the total number of indi-
vidual charges.

 Of the 88,778 complaints received by 
the EEOC, 42.8 percent included allega-
tions of retaliation; 35 percent included 
allegations of race discrimination; and 
29.3 percent included allegations of sex 
discrimination. The EEOC also reported 
that its pre-litigation enforcement efforts 
resulted in $296.1 million in total mone-
tary relief for complainants.

When to investigate
A common mistake employers must avoid 

is waiting until an employee formally com-
plains before beginning an investigation. 
There are several reasons an investigation 
should start as soon as the employer – in-
cluding supervisors, managers, human re-
sources, etc. – becomes aware of a potential 
issue. This is true even when an employee 
shares information and then asks that it be 
confidential or that you take no action. Em-
ployers have an affirmative duty to prevent 
all forms of unlawful discrimination in the 
workplace. Promptly investigating employee 
complaints is an important step in meeting 

the obligation to ensure 
a workplace free of dis-
crimination. Further, in 
its guidance, the EEOC 
recommends that, “the 
employer should launch 
an internal investigation 
even if the employee did 
not complain to manage-
ment through its internal 
complaint process.” 

Employers have an-
other important reason 
to promptly investigate 
allegations of miscon-

duct. The U.S. Supreme Court’s decisions 
in Burlington Industries, Inc. v. Ellerth, and 
Faragher v. City of Boca Raton created an 
affirmative defense under federal law for 
employers exercising reasonable care to pre-
vent and promptly correct any sexually ha-
rassing behavior. Failing to promptly inves-
tigate situations where the employer “knew, 
or should have known” of unlawful conduct 
may not only seriously undermine the ef-
fectiveness of this defense, but may also be 
evidence that the employer condoned the 
unlawful conduct.  

Choosing an investigator
The next important decision is deter-

mining who should conduct the investi-
gation. The EEOC advises employers to 
select an investigator who will conduct 
a “thorough and impartial investigation” 
and has no stake in the outcome. Ac-
cording to the Association of Workplace 
Investigators’ Guiding Principles for Con-
ducting Workplace Investigations, “the 
investigator should be someone who is in 
fact, and who is perceived by the partici-
pants to be, impartial…” This perception 
is not only important to the investigation, 
but also to a potential jury.

The list of possible investigators may  

include a member of the management 
team, human resource department or a 
neutral third-party investigator. Identify-
ing someone internally who is impartial 
in both fact and perception can be chal-
lenging, especially for smaller employ-
ers. Any actual or perceived conflict of 
interest -- such as reporting structure, 
work relationships, or personal friend-
ships -- may call the integrity of the in-
vestigation into question. Also, any actu-
al or perceived bias in favor of, or against 
the accused employee may negatively 
affect the credibility of the investigator, 
and ultimately the investigation. 

Employers should also be cautious 
when considering third-party investiga-
tors. First, the laws of most states, includ-
ing New York, strictly limit who is allowed 
to conduct third-party investigations.  
Second, regardless of whether internal or 
external resources will be used, the im-
portance of establishing and maintaining 
attorney-client privilege should be top of 
mind. Both topics should be discussed 
with your attorney before beginning an 
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investigation. Experienced counsel will 
know whether having someone inside 
the company conduct the investigation is 
a good option, or if using a neutral third 
party will be best. Then, privilege can be 
properly established.

 
Conducting a thorough investigation

Although “he said/she said” situations 
are still very common, the days of perfunc-
tory investigations ending with no conclu-
sions are gone. Today, government agencies 
and the courts are more likely to conclude 
that the lack of a rigorous investigation 
suggests the employer is less interested 
in uncovering the truth than in putting a 
quick end to the matter. So what is an em-
ployer expected to do when two employees 
provide conflicting accounts of an alleged 
incident? The simple answer is to conduct 
a thorough investigation, and make a rea-
sonable decision based on the results.

There are a number of factors important 
to a thorough investigation, including:

• Choosing a properly trained and ob       
jective investigator

• Creating a formal investigation plan
• Establishing the proper scope
• Conducting the investigation in a sys-

tematic, timely, and objective manner
• Ensuring all appropriate witnesses 

are interviewed, including third parties as 
necessary

• Properly documenting witness ac-
counts and statements

• Making a good-faith effort to evaluate 
witness credibility using an objective and 
systematic approach

• Seeking out and reviewing all relevant 
documentation

• Conducting a fair analysis of the facts 
• Arriving at a conclusion

Once a thorough and objective inves-
tigation has been conducted, the investi-
gator should conduct a fair and objective 
analysis of the relevant information and 
arrive at a conclusion. It is at this point 
that some investigators and employers 
feel uncomfortable stating a conclusion 
— often because they believe there is “not 
enough proof.” The standard of proof in a 
workplace investigation is a preponder-
ance of the evidence. That is, just enough 
evidence to make it more likely than not 
that the alleged incident did or did not oc-
cur. For example, “it is more likely than 
not that the alleged sexual harassment did 
occur.” Once a conclusion is reached, the 
appropriate decisions can be made and 
actions taken. 

Confidentiality
One final point that employers should 

be aware of regarding workplace inves-
tigations concerns confidentiality. Many 
employers have a blanket policy that re-
quires employees to keep all information 
and conversations related to an investiga-
tion confidential, until the investigation is 
over. On its face, such a practice appears 
to make good sense. It allows the employ-
er to control the investigation, keeps em-
ployees from discussing information, and 
addresses any privacy concerns of the wit-
nesses. Although all are potentially valid 
reasons to require confidentiality during 
an investigation, a recent decision by the 
National Labor Relations Board suggests 
such a policy or practice may run afoul of 
the law.

The NLRB, in a case involving Banner 
Estrella Medical Center, found that the 
employer’s instructions to employees to 
keep all facts related to internal, work-re-
lated complaints confidential until the 
conclusion of an investigation violated the 
National Labor Relations Act. According 

to the NLRB, employers must look at each 
situation separately. In doing so, employ-
ees may be instructed to keep matters con-
fidential where the employer can identify 
a legitimate business justification that out-
weighs the employees’ rights under the act. 
A legitimate justification may include the 
need to: 1) protect witnesses; 2) prevent 
the destruction of evidence; 3) avoid the 
fabrication of testimony; and 4) prevent an 
intentional cover up. However, generally 
protecting the integrity of an investigation 
is not a sufficient business justification. 

Final thoughts
The days of bringing the accused and the 

accuser together to shake hands and make 
up are long past. While complaints of unlaw-
ful conduct continue to permeate the work-
place, developments in both statutory and 
case law clearly identify the requirement for 
workplace investigations. As a consequence, 
these investigations face greater scrutiny and 
increasingly higher standards related to thor-
oughness and objectivity. The next time you 
are faced with a complaint from an employ-
ee, consider whether your approach to work-
place investigations will stand up to intense 
scrutiny. That could be a multimillion-dollar 
question.
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